regulations; namely, his refusal to continue bolting when
there was insufficient air over his bolter, his insistence on
installing a sufficient number of roof bolts to secure the
roof in his work area, and his refusal to work under unsup-
ported roof.  Counsel maintains that all of these safety con-
cerns were communication by Mr. Paugh to his foreman Randy
Johnson.

Counsel concludes that considering all of the evidence
in this case, it is clear that the respondent seized upon the
appearance of an altercation between Mr. Paugh and Mr. Beckman
on March 5, 1986, as an excuse for discharging Mr. Paugh.  In
support of this suggested pretexual discharge, counsel relies
on a statement filed by Personnel Director Gearhart with the
MSHA investigator who investigated Mr. Paugh's complaint, in
which Mr. Gearhart makes reference to "a credible allegation"
by Mr. Beckman that Mr. Paugh "had also started a fight with
another employee four or five years ago" (exhibit C-4; the
Lucas incident).  Since that prior incident was not known to
the management team when it made its decision to discharge
Mr. Paugh, counsel concludes that the respondent made it
appear that Mr, Paugh had a history of fighting, and that it
did so to support its pretexual decision to discharge Mr. Paugh
for purportedly fighting underground with Mr. Beckman.

Counsel maintains that the preponderance of the evidence
in this case proves that Mr. Paugh had engaged in protected
activity, and that his discharge was motivated by that
activity.  Counsel further concludes that the evidence does
not demonstrate that the respondent would have taken any
adverse action against Mr. Paugh in any event for his unpro-
tected activities alone.

Respondent's Arguments

The respondent argues that Mr. Paugh has failed to estab-
lish a prima facie case of discrimination because he did not
engage in protected activity and, in any event, could not
link that protected activity to any improper motive by the
respondent.  Respondent suggests that Mr. Paugh's entire case
rests on nothing more than "fantastical allegations" of
harassment, insufficient to sustain his ultimate burden of
proof.  Moreover, even if Mr. Paugh's testimony were credited
such that he were able to prove a prima facie case of discrim-
ination, respondent argues that it could successfully defend
against such a prima facie case because substantial evidence
in the record shows that Mr. Paugh was fired for one reason

863t aware of any complaints made by Mr. Paugh, or any
